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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of App. Ser. No. 77/355,544 )

)
Susino Umbrella Co., Ltd., )
) Opposition No. 91190169
Opposer, )
)
V. )
)
Susino USA, LLC )
)
Applicant. )

OPPOSER’S RESPONSE IN OPPOSITION TO
APPLICANT’'S MOTION FOR SUMMARY JUDGMENT

Pursuant to TBMP § 528, Fed. R. Civ. P. 56, and the Trademallkand Appeal
Board’s (“Board”) March 18, 2011 Order Granting Relief Frdudgment (“Order Granting
Relief”), Opposer Susino Umbrella Co., Ltd. (“Opposegjdby responds to and opposes the
motion for summary judgment filed by Applicant Susino UBRAC (“Applicant”) in the
captioned proceeding, and in support thereof states as/foll

l. INTRODUCTION AND SUMMARY OF ARGUMENT

While the procedural history of this case may seem aamfhe facts are simple:
Applicant has misappropriated the SUSINO name in ordembong other things, extort
approximately one million dollars from Opposer, the seangar and rightful owner of the
SUSINO mark. Opposer has exported hundreds of milliongnifellas worldwide since 1995;
it formally adopted the name Susino in 2005; it owns timenational registrations for the
SUSINO mark dating back to 2004; it has used the SUSINO mahke iUnited States since
2007; and it has been selling SUSINO-branded umbrellas toneeiston the U.S. since 2008.

Applicant, on the other hand, merely solicited custsnrethe U.S. to purchase

Opposer’s umbrellas. At no time has Applicant marufacl, sold, or otherwise offered



SUSINO-branded umbrellas in the U.S. on its own Behak no time did Opposer agree to
assign, license or otherwise transfer any rights tdiégopt for the SUSINO name. Opposer has
priority over Applicant in the SUSINO mark because Aggit has never sold or otherwise used
the SUSINO mark for its own goods.

In its Summary Judgment Motion, Applicant asks the Bdoarfind, as a matter of law,
that the Opposition filed by Opposer should be dismissddleat its application for SUSINO
(Serial No. 77/355,544, hereinafter “Application”) proceedeggistration, despite the absence of
any discovery in this proceeding. Applicant assertstttgae are no genuine issues of material
fact basedolelyon admissions deemed admitted by default. Applicantsom must be denied
for the following reasons:

First, as explained more fully in Opposer’s Motion to Withdriadgmissions (“Motion to
Withdraw”), filed concurrently herewith, the Board slibwithdraw the default admissions in
order to permit the presentation of the merits in tagec If such default admissions are
withdrawn, then the Summary Judgment Motion, which sediatirely on the default admissions,
must necessarily fail. In support of this Response andiitition to Withdraw, Opposer attaches
hereto as Exhibit A its responses to the Request forigsioms that it would have provided had
Opposer actually had an opportunity to respond to the Requestifimssions. These responses,
as well as the declarations and exhibits presently andopidyisubmitted and incorporated
herein, conclusively demonstrate the existence of gemssnes of material fact.

Second even if the Board denies the Motion to Withdraw, tharf8anay not rely on
admissions deemed admitted by default when extrinsic msdestablishes the existence of

genuine issues of material fact. Such evidence estabtsinesne issues of material fact



regarding Opposer’s senior rights in the SUSINO marlgvitsership and common law rights in
the mark, and its priority over Applicant in the mark.

Third, the Board may disregard the default admissions becapposer’s inability to
respond was based on excusable neglect. The Board sbeultoept Opposer’s responses to
the Request for Admissions, attached hereto, in whisé ttawill find the existence of genuine
issues of material fact.

Il. BACKGROUND

The complex factual and procedural history of this procepdias described in detail in
Opposer’s Motion for Relief From Judgment, filed August 20, 20tion for Relief”) and
Opposer’s Reply to Applicant’s Response to the MotiorReelief, filed October 12, 2010
(“Reply to Applicant’'s Response to Motion for Reliefdnd supplemented by this Response and
attached exhibits and Second Declaration of Jianzhangoldov¥ang (“Second Jorzon Decl.”).
To avoid burdening the Board by restating the facts in émgirety, Opposer incorporates these
prior pleadings (including declarations and exhibits) by retereas if fully set forth in this
Response, and states the following facts that are oéylar relevance to the Summary

Judgment Motion:

A. The Parties

Opposer is a Chinese corporation having offices at Jin‘dusinial Park Dongshi Town,
Jinjiang, FJ 362271 CHINA. (Exh. E (Declaration of Anbang gvévang Decl.”)  6)
(originally filed with Motion for Relief and attached le#o for convenience).) Opposer has been
in the business of manufacturing, marketing and selling elfabrsince 1995 and has
manufactured and exported nearly 500 million umbrellasdmade, including shipments of 20

million umbrellas to the United States. (Exh. E (\y&recl. 1 8).) In 2005, Opposer adopted



the name “Susino Umbrella Co., Ltd.” and has operatel@ér that name, and has manufactured
umbrellas under the SUSINO mark since that time.h(Bx(Opposer’s website depicting use of
SUSINO mark) (attached hereto); Exh. E (Wang Decl. Ppposer’s Corrected Response to
Applicant’s Motion to Dismiss Notice of Opposition ($€}5, 2009), Exh. 1 (certificate of name
change issued by Fujian Administration for Industry andh@erce).) It currently owns three
international registrations for the SUSINO mark datiack to March 2004. (Exh. E (Wang
Decl. 1 10).) In September 2007, Opposer was listed oBltbéezhen Stock Exchange as Susino
Umbrella Co., Ltd. (Exh. C (excerpts from Opposenieual report) (attached hereto, full
version available at http://www.susino.com/en/tzgx.aegs8id=19); Exh. E (Wang Decl. 1 8).)

In August 2007, Opposer used the SUSINO mark on its goods .8 at a trade show
in Las Vegas, during which time Opposer had secured a boathedibitor and potential
supplier. (Second Declaration of Jianzhang “Jorzon” Wé&gcond Jorzon Decl.”) 1 8
(attached hereto); Exh. E(Wang Decl. {1 17-18); Exh. Elédon of Jianzhang “Jorzon”
Wang (“Jorzon Decl.”) 11 15-17) (originally filed with Rgpo Applicant’'s Response to Motion
for Relief and attached hereto for convenience).pdtober 2008, Opposer began delivering
SUSINO-branded umbrellas to U.S. customers, and hassimeed more than 10,000 crates of
SUSINO-branded umbrellas to the U.S. (Second Jorzamh B 9-10.)

Opposer’s President, Anbang Wang, the authorized reprageritatOpposer in this
proceeding, cannot read or understand English, and mustréiyrd parties for the translation
and interpretation of all English communications, ineglgdhose related to business and legal
matters. (Exh. E (Wang Decl. 11 1, 3); Exh. E (JorzealO[ 6-7).)

On information and belief, Applicant is a Florida-babetted liability company that

first registered with the Florida Secretary of StBtejsion of Corporations on December 19,



2007 — the same day that its Application was filed witrBbard, andafter Applicant’s claimed
dates of first use and first use in commerce. (MotwrRelief, Exh. 1 (Fla. Dept. of State, Div.
of Corp., details of Susino USA, LLC).) According to flerida Secretary of State, Todd
Nadrich (“Nadrich”) is Applicant’s “manager,” although maezent correspondence identifies
Nadrich as the “President” of Susino USA. (Motion Rwelief., Exh. 2 (correspondence where
Nadrich identified himself as President of ApplicantNadrich is also the named correspondent
for Applicant in the Application and this proceeding.

On information and belief, Nadrich’s business part8ay-Lian Shyu a/k/a Stephanie
Shyu (“Shyu”), also works for Applicant as a “DirectoMotion for Relief, Exh. 4
(correspondence from Shyu on behalf of Applicant identif@hgu position with Applicant).)
Shyu is or was associated with at least four other compahiFu Enterprises, Inc., TiFu
Umbrella Co., Sourcing Strategies Inc., and SSM Asia (ldbtion for Relief, Exhs. 3 (Shyu
business cards) and 5 (proposed agreement from Shyu ingicatmpanies represented by
Shyu).) SSM Asia Ltd. has the same U.S. and Taiwareodiddresses as Nadrich’s company,
SSM International, and the e-mail addresses that Nadnd Shyu used to communicate with
Opposer between 2002 and 2007 utilize the same domain nasaeirtg.com.” (Motion for
Relief, Exhs. 3 and 6 (correspondence between ApplicanDaposer indicating use of
“stsource.com” email address).) Nadrich and Shyu havetheeshme “stsource.com” domain
as officers of Applicant Susino USA. (Motion for RHJiExhs. 2, 4, and 7 (correspondence
between Applicant, using “stsource.com” email addras$ Gpposer’s counsel).)

B. Applicant’s Relationship With Opposer

In 2002, Nadrich and Shyu contacted Opposer proposing an armamtgi@anwvhich
Nadrich and Shyu would solicit wholesale customers irihieed States for Opposer’s

umbrellas. Opposer, as an original equipment manufacu@EM, would manufacture
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umbrellas branded with the wholesale customer’s loguleer markings and ship them directly
to the wholesale customer. (Motion for Relief, ExhEgh. E (Wang Decl. 1 11); Exh. E
(Jorzon Decl. { 8).)

Pursuant to this arrangement, from 2002 through 2007, NadricBhgndwould prepare
purchase orders that identified Opposer as the vendothe manufacturer of the umbrellas.
Nadrich and Shyu would submit these purchase orders to Oppsals manager, Jianzhang
“Jorzon” Wang (“Jorzon”), or Jorzon’s co-worker, Car@uan, via e-mail using Nadrich and
Shyu’s corporate email address “@stsource.com” and in C&s8s copying one another
(Nadrich and Shyu) on these emails. (Motion for Reliah). 6; Exh. E (Wang Decl. § 13); Exh.
E (Jorzon Decl. § 8-10).)

Opposer’s customers would pay Nadrich and Shyu directi@fmposer’'s umbrellas.
Nadrich and Shyu would remit these payments to Opposerefitening a percentage of the
payments as compensation for its efforts. (Seconddddecl. § 7.)

On information and belief, neither Nadrich or Shyucatied that they were working for,
or had any association with, an entity called “Susin@dUd&uring this time. (Exh. E (Wang
Decl. 1 12); Exh. E (Jorzon Decl. § 11).) At all timekevant to this proceeding, Nadrich and
Shyu operated under or on behalf of TiFu Umbrella, SSktmational, Sourcing Strategies,
among others — but not Susino USA. (Exh. E (Jorzon [ekl): Motion for Relief, Exh. 6-)
Nadrich and Shyu’s role with respect to Opposer wastlgtiimited to soliciting wholesale

customers for Opposer’s umbrellas. (Exh. E (Wang Ojet#); Exh. E (Jorzon Decl. 1 12).)

! Further demonstrating Applicant’s attempts to misleacbnit Opposer but also its customers,
in 2003, Nadrich and Shyu misrepresented to one of Opposerlesale®customers during a
visit to Opposer’s factory that Nadrich and Shyu wereedi@ders of the company, implying an
association with Opposer and the SUSINO brand. Thisaefa®urse, not true, and Opposer
immediately instructed Nadrich and Shyu not to misreprébentselves in that manner again.
(Exh. E (Wang Decl. § 15); Exh. E (Jorzon Decl. § 13).)
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By December 2007, Opposer’s business relationship with Naanetshyu had
deteriorated. In a December 15, 2007 email correspondea@eposer, Nadrich and Shyu
claimed that it “lost financially because we no lonigave AS orders, Dyno orders, and now
problems with Toppers orders.” (Motion for Relief, Exh.(&0py of December 15 email); Exh.
E (Wang Decl. 1 20); Exh. E (Jorzon Decl.  18).) Theildovéher claimed that Opposer’s
SUSINO trademark “expired in 2002/3,” and that “[t]his wasoar doing, whoever handle this
for Mr. Wang failed him, not us.” Presumably in retadiatfor its purported financial and
business losses, Nadrich and Shyu then demanded “$7.5m ypproxinately $1 million)
from Opposer to “purchase the [SUSINO] trademark backugearin the United States, asserting
that, “[s]o only left to discuss is whether [Wang] wishkegurchase trademark back or not. It is
useless to attempt to litigate this issue, as the ndsgal fees far out weigh the cost to purchase
the trademark back. Susino is on stock market is wadh .5 billion yuan, is this correct? To
ask for $7.5m yuan is small price to pay for the tradernack to Susino public company.”
(Motion for Relief, Exh. 10; Exh. E (Wang Decl. { 20); EEnJorzon Decl. 1 18).)

During all times relevant to this proceeding, Nadrich 8hgu merely solicited
wholesale customers for Opposer’s umbrellas. NeApglicant, Nadrich or Shyu have never
had any ownership interest in the SUSINO mark. (ExAWEnNQ Decl. 11 11-19).) Opposer
never entered into any agreement with Applicant, NadnicBhyu for the assignment, license or
grant of any rights in the SUSINO mark. (Exh. E (Wawgl. 1 19); Exh. E (Jorzon Decl. |
17).) By Applicant’'s own admission, Opposer explicidyected plans to form a partnership to
“launch” the Susino brand in the U.S., further indiogtihat Opposer specifically declined to
convey any rights in the SUSINO mark to Applicant, N&@dor Shyu. (Motion for Relief, Exhs.

6 (see, e.ge-mail chain between Jorzon, Nadrich, and Shyu, July 17, @&@92ug. 1, 2002,



discussing potential business venture to manufacture SQ8thbrellas in U.S.), 10
(acknowledging rejection of potential business venture tioglusino brand to USA as
partnership”).)

C. The Opposition And Applicant’s Failure To Properly Serve Dscovery

On December 19, 2007, only a few days after Nadrich and ShythseDecember 15
email to Opposer, Applicant filed the subject Applicationthe SUSINO mark. In support of
its Application, Applicant submitted as its specimen & asopy of a page displaying the
SUSINO mark. This specimen, however, is not from any umbrella or other good citkd in
Application, butactually comes from Opposer’s brochure for SUSINO prodyesad was used
by Applicant without Opposer’s knowledge or authorizatigMotion for Relief, Exh. 14; Exh.
E (Wang Decl. 1 24).) The USPTO nevertheless publisleedpplication for opposition on
January 13, 2009. On May 13, 2009 Opposer timely initiated an @ppqgwioceeding against
Applicant’s Application. On June 5, 2009, Applicant filesl Answer, including affirmative
defenses.

On December 23, 2009 and January 11, 2010, Applicant purportedld sksgevery
requests on Opposer. The discovery requests includedbpigrries, Request for Production of

Documents, and a Request for Admissions. Opposer, hovekgaot receive these discovery

2 As explained in its Motion for Relief, this was nbeftfirst time that Applicant had attempted to
obtain a registration for SUSINO. In June 2007, a “RioRadrich,” having the same
Loxahatchee, Florida address as Applicant and Todd Naditethan application in that name
for the same SUSINO mark plus design (depicting a plassbim) and Chinese characters that
Opposer’s predecessor Hengshun Umbrella had filed foramhiv6, 2004 (Serial No.
79/001855), which mark Opposer had already secured througteitsatibnal registration

issued on March 26, 2004 (Int'l Registration No. 822244). hok#r 2007, “Robert Nadrich”
attempted to replace the original mark and design witlsth8INO word mark that is now at
issue. On December 15, 2007, Todd Nadrich filed a prelimer@gndment attempting to
substitute himself as the named applicant. By offit@aclated December 18, 2007, the
examining attorney rejected the amendment of the nsagkmaaterial alteration and an
inappropriate applicant substitutionSeeMotion for Relief at 8-9.)

8



requests, and thus, never had the opportunity to respondeaklyéndicated on theertificates

of service in each of the discovery requests, Appliocaetl the wrong mailing address. While
the certificate of service for Applicant’'s RequestAaimissions also claimed that Applicant
emailed the requests to Opposer’s email address of receifdugmmbrella@yahoo.com.cn),
that email address has been obsolete for nearly f@us,y®pposer never authorized use of the
email address for this proceeding, and in any event, Opgdakeot receive the Request for
Admissions. (Exh. E (Wang Decl. 1 36); Exh. E (JorzexIDf 23); Opposer’s Reply to
Applicant’s Response to Motion for Relief , DeclaratadrCarter Guan (“Guan Decl.”) 1 15-16.)
While someone appears to have accessed the email aeacdurdrresponded with Applicant,
(Applicant’s Response to Motion for Relief, Exh. 4), tbateone was not Opposer.

D. Applicant’s Motion For Summary Judgment By Default

Having received no response from Opposer to its discoveugses, Applicant
immediately sought default judgment and filed its Sumndadgment Motion with the Board on
March 12, 2010. The Summary Judgment Motion did not includeffidgvits or supporting
evidence, other than copies of Applicant’s discovery rstguend previously filed pleadings in
the proceeding. Applicant again failed to use Opposerieciomailing address, and thus,
Opposer never received the Summary Judgment Motion. EE@QWang Decl. § 37-39); Exh. E
(Jorzon Decl. 1 24).)

The Summary Judgment Motion asserted that Applicanpi@sty rights over Opposer
as a matter of law. In support of its motion, Applicaglied on the absence of any responses by
Opposer to its discovery requests, and claimed that bee€ysoser had not responded to its
Request for Admissions, such requests were deemed admitdint to Fed. R. Civ. P. 36.
Applicant alleged that there were no genuine issues @riabtact to be tried by the Board and

that Applicant was, therefore, entitled to summary judgme

9



Presuming that Opposer received the Request for Admssaied the Summary
Judgment Motion and, having received no response from Opplosd&opard granted the
Summary Judgment Motion as conceded in favor of Applicartune 8, 2010.

E. Opposer’s Motion For Relief From Judgment Granted

Opposer did not learn about the Board’s Summary Judgnrelet Ontil Shyu notified
Opposer’s sales manager Jorzon via email dated July 1, 2010iNwt Relief, Exh. 13
(correspondence from Shyu to Jorzon regarding case); Exhagg(ecl. 11 39, 42).) Opposer
expeditiously filed its Motion for Relief on August 20, 20t@ing Applicant’s failure to serve
its discovery requests and Summary Judgment Motion on @pp({Exh. E (Wang Decl. § 43).)

By order issued March 18, 2011, the Board found tieatértificates of service in all of
Applicant’s discovery requests and the Summary JudgmetibMincluded an erroneous postal
code and were, therefore, “unacceptable on their fateetextent that applicant relies upon
them as evidence of service by mail.” (Order GrantingelRat 1.) Despite Opposer’s multiple
sworn declarations to the contrary, however, the Boandluded that the Request for
Admissions were properly served upon Opposer based on eulaistted by Applicant
purporting to show that “Anbang Wang” had been corresponditigNedrich via the
“meihauumbrella” email account. The Board further nobed tApplicant’s motion was
primarily based on opposer’s failure to respond to reqé@stsimission that applicant served
upon opposer on January 11, 2010 that, accordingly, are dedmétkd.” (Order Granting
Relief, at 2). The Board granted Opposer’s MotiorRelief, vacated the Board’'s June 8, 2010
order granting summary judgment against Opposer, and grapgegs€) thirty days to file its

response to the Summary Judgment Motion.
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[l STANDARD OF REVIEW

As TBMP § 528.01 provides, “[ijn deciding a motion for sunyrjadgment, the

function of the Board is not to try issues of factt to determine instead if there are any genuine

issues of material fact to be triedSee Opryland USA Inc. v. The Great American Music Show
Inc., 970 F.2d 847, 23 USPQ2d 1471, 1472 (Fed. Cir. 1992) (not required to @esentase
but just sufficient evidence to show an evidentiary e¢cindls to the material fact in dispute). A
fact is material if it “may affect the decision, whby the finding of that fact is relevant and
necessary to the proceeding©pryland USA Inc. v. The Great American Music Show Inc.
supraat 1472.See also Institut National Des Appellations d'Origine v. Brown-For@ap.,
47 USPQ2d 1875, 1879 (TTAB 1998) (fact is material when its réesohatould affect the
outcome of the case).

As explained below, there are multiple grounds on wthielBoard may find the
existence of genuine issues of material fact, any oftwhiecludes summary judgment at this
time.

V. ARGUMENT

Applicant’s Summary Judgment Motion relies solely lne dbsence of Opposer’s
responses to Applicant’s discovery requests to assrthiére exists no genuine issue of
material fact as to whether Applicant has priorityro®@poser as a matter of law. However, the
grant of summary judgment on the basis of the defauattigsions would amount to a default
judgment because neither the parties nor the Board vaulel any opportunity to address the
merits of the case. As the Board acknowledged in itlelOBranting Relief from Judgment,
judgments that do not address the merits of the casaatr&avored by the law.” (Order

Granting Relief from Judgment at 11.)
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Where a motion for summary judgment is premised solelthe opposing party’s failure
to respond to requests for admissions “with no additiotialeavits or exhibits purporting to
show that no genuine issue of material fact remairifed]is the case here, courts have
determined that “[i]t does not further the interestgisfice to automatically determine all the
issues in a lawsuit and enter summary judgment againstyabeaause a deadline is missed.”
Taylor-Shaw v. Bestway Rent to Q@010 WL 1416536, at *6 (E.D. Ark. Apr. 7, 2010)
(quoting Crussel v. Electrolyze Home Prods.,,18007 WL 1020444, at *3 (W.D. Ark. Apr. 2,
2007)).

Applicant’s rush to capitalize on the default admissigia summary judgment should
not be rewarded. Instead, withdrawal of the admissiangd further the “interests of justice”
and the Board’s preference for resolving cases on trexitan The Board should therefore
withdraw or otherwise disregard the default admissiodsdamy the Summary Judgment
Motion.

A. The Board Should Grant Opposer’s Motion To Withdraw Under Rule 36(b)
To Permit Presentation Of This Opposition on the Merits

As more fully set forth in Opposer’s Motion to Withdrafiled concurrently with this
Response, the presentation of the merits in this Oppogitoceeding will be subserved if the
default admissions were to remain in effect. Fed. R. i36(b) (“Rule 36(b)”) provides relief
where “the failure to timely respond to a request for asioms has a harsh result-fobie
Designs Inc. v. Fred Hayman Beverly Hills Ing€l USPQ2d 2064, 2065 (TTAB 1990).
Summary judgment by default is as harsh a result asfarmot, more.

If the Board grants the Motion to Withdraw, the Boangstrthen deny the Summary
Judgment Motion, which relies solely on the determinatiah the Request for Admissions were

deemed admitted by default. (Order Granting Relief &A@plicant’s motion was primarily
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based on opposer’s failure to respond to requests for admibst applicant served upon
opposer on January 11, 2010 that, accordingly, are deemetiezt))i. Without the default
admissions, Applicant can no longer establish thajeruine issues of material of fact exist.

This is especially true where, as here, the actual esédeontradicts the default
admissions. Such evidence, which includes Opposer’s respmndee Request for Admissions,
attached hereto, and the declarations and exhibits incoeddratein, dispute the claims that,
among other things, Applicant has any ownership interestromon law rights in the SUSINO
mark, or that it has priority over Opposer in that markis evidence creates the existence of
genuine issues of material fact, and as such, the Sunidudgynent Motion cannot surviv&ee
Hobie Designsat 2065 (“Since opposer’s motion for summary judgment iscas the position
that the requested admissions as put demonstrate no gesume o$ material fact exist, with
the amendment of the admissions opposer’s motion falis). Accordingly, the Board should
grant Opposer’s Motion to Withdraw and deny the Summary JadgMotion.

B. In The Interests Of Justice, The Default Admissions Shuld Be Disregarded
Because They Are Directly Contradicted By The Evidence

Even if the Board denies Opposer’s Motion to Withdrawhould nevertheless deny the
Summary Judgment Motion because Rule 36(b) requiresdaedBo disregard default
admissions where actual evidence establishes the existtgeauine issues of material fact.

In BankAmerica Corp. v. International Travelers Cheque @@ Board denied a motion
to withdraw default admissions, but recognized that RG(®) provides relief where evidence

exists to rebut the admissions. The Board explaingd tha

% To the extent Applicant relies on Opposer’s inabtlityespond to the Interrogatories and
Request for Documents, the Board has determined tlss thecovery requests were improperly
served. (Order Granting Relief at 12.) Consequently, Opaseno obligation to respond to
these requests, and the absence of a response cannal bgaiasst Opposer.
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Under the circumstances, then, the motion to withdraswers is
also denied on the merits. However, rule 36(b), FRCP gesvn
part that withdrawal or amendment may be permitted winen
presentation of the merits of the action will besarioed thereby
and the party who obtained the admission fails tofgatie court
that withdrawal or amendment will prejudice him in ntaining
his action or defense on the merits. In this regarérevfa party]
has offered some evidence which has the effect of ie@utte
facts admitted in response to ... requests for admissicn8adard,
in the interests of justice, will not grant summarggment based
on those particular admissions which have been reboyted
evidence which at least raise a question of fact astaatter
admitted.

205 USPQ 1233, 1235 (TTAB 197%ee alsdBMP § 407.04 n. 178 (citinBankAmerica

Corp.).

Applicant’s Summary Judgment Motion claims that “Oppdsey not used the mark
SUSINO in commerce and has no pending application a®plesented any evidence or
documentation where Opposer can show they have pni@itis over Applicant.” (Summary
Judgment Motion at 4). Applicant concludes by asserting'filva view of Opposer [sic]
admission that they do not have priority rights over lispit’s application in the mark
SUSINO, Applicant is entitled to summary judgment asagten of law.” (Summary Judgment
Motion at 6.)

To the contrary, there is substantial evidence tinatttly rebuts the “admitted” facts that
purport to establish that Applicant has priority rightshe SUSINO mark. The “actual’ facts, as
established by Opposer’s responses to the Request for Aainsisattached hereto, and the
declarations and exhibits incorporated herein, demonstiaieng other things, that Opposer, is

the senior user and rightful owner of the SUSINO miaals, common law rights in the mark, and

that it has priority over Applicant in the mark.
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1. Opposer is the senior user and rightful owner of the SUSIO Mark

Opposer is the senior user and rightful owner of th8ISID mark, and has common law
rights in the mark that trump any rights Applicant miam to have in the mark. As explained
above, Opposer has manufactured and exported nearly 5athraitlibrellas from its Chinese
factory to over 100 countries throughout the world since 188% has operated under its current
name, Susino Umbrella Co., Ltd., since late 2005. Oppo4dsted on the Shenzhen Stock
Exchange as “Susino Umbrella Co., Ltd.,” and currentim®three international registrations
for the SUSINO mark dating back to March 2004. In August 2007, €apfreegan using the
SUSINO mark in the United States, and since October 208&Hmnaped over 10,000 crates of
SUSINO-branded umbrellas to customers in the U.S.

Indeed, Applicant has at least twice acknowledgedttieaBUSINO mark belongs to
Opposer, first when it attempted to extort approximately Biomfrom Opposer by offering to
sell the SUSINO mark “back” to Opposer, and again wheunetstioned Opposer’s counsel
whether Opposer was denying that it had authorized Applicdit¢ tits application for the
SUSINO mark for Opposer’s benefit—a tacit, if not exprassnission that Applicant
recognizes Opposer as the rightful owner of the SUSINE.m(Motion for Relief, Exh. 7 (“Is
Mr. Wang denying he gave authorization to go forward with inguttie right to the trademark
were protected [sic]? Because our director is willinteify that [Mr. Wang] was well aware
and agreed to our efforts to protect the rights of oun@ira investment in the USA.”).)

In fact, Applicant haso rights — by ownership, common law, assignment, license,
transfer or otherwise — to the SUSINO mark. Applichiadrich and Shyu) merely solicited
wholesale customers in the United States for Opposensflh. Indeed, it is extremely telling
that, in response to Opposer’s Motion for Relief, Amoiicdid not even assert that it was

manufacturing, selling, or otherwise offering SUSINO-brangiealds in U.S. commerce. In
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claiming that grant of the Motion for Relief would “stdostially prejudice Applicant’s business
interests,” (Response to Motion for Relief at 5-6), Agait did not submit any evidence
demonstrating that grant of the Motion for Relief wouldéhawnegative impact on Applicant’s
purported umbrella business or its obligations to customacs & has none with respect to
SUSINO-branded goods. Applicant falsely represented td8#TO that it was offering
SUSINO-brand goods at the time of filing its Applicat{time Application was filed on a 1(a)
basis); that it first used such SUSINO-branded umbra&llasmmerce as of December 10, 2007;
and that it first began using the SUSINO mark on umlz@taJune 1, 2007. Applicant’s
specimen of use filed in support of its Application wasialty Opposer’s brochure for
Opposer’'s SUSINO products.

The Board should rely on “actual”’ facts established by ecielerather than “admitted”
facts established by default, especially when the “actaat’ directly contradict the default
admissions, including, in particular, Applicant’s claimat it has any ownership or common law
rights in the SUSINO mark. Such contradictions dematesthat there are genuine issues of
material fact that preclude summary judgment at thige.tim

2. Opposer has priority because Applicant has never used tiRUSINO
mark

Applicant’s claim that it first began using the markJoume 1, 2007 is demonstrably false

because its claim of first use is impermissibly prechze Opposer’s use. Consequently,

* The situation is similar to (though not precisely shene) as trademark ownership disputes
between manufacturers and dealers. In particular,enthere is an absence of an agreement
determining ownership (which is the case here), botBta@d and federal courts “will presume
that the manufacturer of the goods is the owner ofrtltemark of these goodsSeeMcCarthy
on Trademarks § 16.48, at 16-99 (2009). In this case, theraagreement, express or implied,
oral or written, between Opposer and Applicant concernmageoship or the right to use the
mark. Thus, Opposer, as the manufacturer, is presuntegttee owner of the trademark of the
goods.
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Opposer has priority over Applicant because Applicantioasales or any other use of the
SUSINO mark.

As noted above, Applicant submitted a copy of Opposeoshure depicting the
SUSINO mark as Applicant’s specimen of use, without Oppe&nowledge or permission.
Rather than buttressing its claim to the SUSINO magglicant’s misappropriation of
Opposer’s marketing materials to support its application dstrates that Applicant has no
legitimate use of the SUSINO mark.

In contrast, Opposer has substantial use and saje®d$ bearing the SUSINO mark
throughout the world, including the U.S. In addition todimeg three international registrations
for SUSINO, Opposer has used the mark in the U.S. #ingest 2007, and has been shipping
SUSINO-branded umbrellas to the U.S. since October 2@@kes not appear that Applicant
manufactures, sells or otherwise offers any SUSIN@dwd goods in the U.S., and it certainly
was not doing so in 2007 when it filed for — and claimest fise of — the SUSINO mark.

The Board should rely on “actual”’ facts established by eeieleand not “admitted” facts
established by default. The contradictions raised by thedBdacts demonstrate that there are
genuine issues of material fact concerning priority inSBKSINO mark that preclude summary

judgment at this time.
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C. Opposer’s Inability To Respond To The Requests For Admissns Is A
Result Of Excusable Neglect

Opposer’s inability to timely respond to Applicant’s Reques Admissions is a result of
excusable neglect due to actions beyond its controlelyaithe fact that Opposer never received
the Request for AdmissionsSeeTBMP § 407.03(a).

The U.S. Supreme Court addressed the issue of “excusaidetiién Pioneer Inv.

Servs. Co. v. Brunswick Assocs. Ltd. Partnershy U.S. 380 (1993). TH&oneerCourt noted
that the concept of “excusable neglect” “is a somevelastic concept’ and is not limited
strictly to omissions caused by circumstances beyondahiol” of the party requesting relief.
Id. at 392. Moreover, the Court concluded that the deterraimafiexcusable neglect was, at
bottom, an equitable determination, taking account ae@dlant circumstances concerning the
party’s omission.Id. at 395. The circumstances to consider are (1) dangeejoiice to the
opposing party, (2) the length of the delay and its potent@act on the proceedings, (3) the
reason for the delay, including whether it was withm tdasonable control of the movant, and
(4) whether the movant acted in good faith. The Board has held that the second and third

factors are considered the dominant facté#tsmpkin Ltd. v. The Seed Corp$3 USPQ2d 1582,

® Although the Board determined that Opposer had “effegtivehsented to service by e-mail”
at the email address, meihuaumbrella@yahoo.com, ant tliireceive the Request for
Admissions at that email address, (Order Granting Ralli#2), the Board’s conclusion
necessarily presupposes that the party with whom Appligas communicating at the
“meihuaumbrella” address was, in fact, Opposer. As @gaain Opposer’s Reply to
Applicant’s Response to Motion for Relief, the emaiid amail tracking report submitted by
Applicant show only thasomeoneaccessed the “meihuaumbrella” account, but do not otleerwis
prove thatOpposeraccessed the account or was corresponding with NadFiuis. position was
supported by sworn declarations from three individuals detradimg) that Opposer did not know
that the email address was being used in this proceedohgh@nOpposer was not using the
email address to correspond with Nadrich. (Exh. E (Weaed.[ 36); Exh. E (Jorzon Decl.
22); Reply to Applicant’'s Response to Motion for Reli€uan Decl. § 15.) The Board
summarily accepted Applicant’s email exhibits for mdrantthey purport to show — that it was
in fact Wang that communicated with Nadrich through theithmaumbrella” account, which
was not the case.
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1588 (TTAB 1997)Gaylord Entertainment Co. v. Calvin Gilmore Prod., |r¥© USPQ2d 1369
(TTAB 2000).

These factors must be considered in light of alkétevant circumstances concerning
Opposer’s inability to respond to the Request for Admissidduch circumstances were
described in detail in Opposer’s Motion for Relief, inchglthe fact that Opposer did not
receive any of Applicant’s discovery requests; did nawvkthat Opposer had initiated
discovery; did not know that Applicant was correspondiaghe “meihuaumbrella” email
account with someone that wast Opposer; and that the reason for the delay was notwitbi
reasonable control of Opposer.

Opposer’s inability to respond was not intentional. Hagd3er received the Request
for Admissions, it would have provided the responses sttt ifothe attached responses to the
Request for Admissions (Exhibit A). These responsedbksh that there are genuine issues of
material fact in this proceeding, such that summary jdgrat this juncture would be wholly
inappropriate.

D. Opposer Should Be Granted Additional Time To Engage In Disawery

Upon filing of the Summary Judgment Motion, the Boarghended this proceeding
pending determination of that motion. At that time, months remained before the close of the
discovery period. (Order Granting Relief at 2). If Bward denies the Summary Judgment
Motion and recommences this proceeding, Opposer requests thatairedktend the discovery
period for an additional 90 days, or such other time ti®Bbard deems appropriate, to afford
the parties sufficient time to serve and respond to d&gaand to depose withesses as provided

for in the Board’s rules.
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V. CONCLUSION

WHEREFORE, Opposer respectfully submits that the evelsnbmitted in this
proceeding, including Opposer’s responses to the Requestiisgions, attached hereto, and
the declarations and exhibits incorporated herein, direotiyradict the default admissions, thus
establishing the existence of genuine issues of matacial The Board should deny the
Summary Judgment Motion by granting Opposer’s Motion to #vélv, deny the Summary
Judgment Motion in light of the “actual” facts in tleigse, and/or disregard the default

admissions due to Opposer’s excusable neglect.

Respectfully submitted,

DAVIS WRIGHT TREMAINE LLP
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CERTIFICATE OF SERVICE
| hereby certify that a complete and true copy offithegoingOPPOSER’S
RESPONSE IN OPPOSITION TO APPLICANT'S MOTION FOR SUMMARY
JUDGMENT, along with its accompanying declaration and exhibits, inctyds responses to
the Request for Admissions, was sent via email anddiasts mail on April 18, 2011 to the
following:

Todd Nadrich

Susino USA

PO Box 1013

Loxahatchee, FL 33470-1013

Via Email: tnadrich@stsource.com

Todd Nadrich
11985 Southern Blvd.
Royal Palm Beach, FL 33411

Incorp Services, Inc.
Registered Agent
17888 67th Court North
Loxahatchee, FL 33470

Erex Chen, Esq.

V&T Law Firm

11F Tongsheng Tower
458 Fushan Rd.
Shanghai 200042
CHINA
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